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Abstract: 

摘要： 

 

In this Case, the Judge holds that the three contracts, including the Construction Contract, which were signed between the 

School (the 1st Defendant) prior to its establishment and the Contractor (the Plaintiff) are valid. Although the Education 

Bureau (the 2nd Defendant) that supervises the School (the 1st Defendant) was not a contractual party, the fact that it was 

the initiator and property owner of the Current Project renders it to enjoy actual rights and benefits under the said contracts, 

and thus it shall be jointly liable for the payment of the construction proceeds. The lawyer of Dacheng Law Offices 

analyzed and summed up the rationale behind the judgment of this Case and the legal risk management of the Contractor in 

the implementation of construction. 

在本案中，法官认定学校（被告 1）在成立之前与施工方（原告）签订的《施工合同》等三份合同有效，学校（被

告 1）的主管教育局（被告 2）虽然不是合同一方，但由于其是涉案工程的立项人及产权人，实际享有合同利益，

因此应承担连带支付工程款的责任。大成律师对本案判决的形成及施工方法律风险管理进行了分析总结。 

 

Background: 

案情介绍： 

 

The Contractor (the Plaintiff) is a construction company with first-grade qualification in this field, and the School (the 1st 

Defendant) is a private school registered and organized in June 2002. The Contractor (the Plaintiff) and the School (the 1st 

Defendant) signed the Supplementary Construction Agreement dated November 29, 2001 (“the Supplementary 

Agreement”), the Supplementary Construction Contract dated January 15, 2002 (“the Supplementary Contract”), and the 

Construction Contract dated February 20, 2002 (“the Construction Contract”) to agree that the Contractor (the Plaintiff), 

with its own advance payment, undertook the construction Project (“the Current Project”) for the School (the 1st 

Defendant). It is noted that the provisions in these three contracts regarding the manner of partial payment, construction 

period and quality of Project are not consistent with each other. The parties stipulated in the Supplementary Agreement that 

if the provision regarding construction payment in the Construction Contract was inconsistent with that in the 

Supplementary Agreement, the Supplementary Agreement shall prevail. In addition, the parties stipulated in the 

Construction Contract that the Supplementary Agreement shall be an appendix to the Construction Contract. 

施工方（原告）为一家具有一级资质的建设施工企业，学校（被告 1）为一家民办学校，于 2002 年 6 月注册成立。

施工方（原告）与学校（被告 1）先后签订了《施工承包补充协议》（2001 年 11 月 29 日签订，“《补充协议》”）、

《施工承包补充合同》（2002 年 1 月 15 日签订，“《补充合同》”）和《施工承包合同》（2002 年 2 月 20 日签订，

“《施工合同》”），约定由就施工方（原告）自行垫资承包学校（被告 1）的建设工程（“涉案工程”或“涉案项目”）。

该三份合同对部分付款方式、工期、质量等方面的约定不完全一致。双方在《补充协议》中约定，如果《施工合
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同》中的工程费用支付条款与《补充协议》不一致，应以《补充协议》为准。另外，双方还在《施工合同》中约

定，《补充协议》作为《施工合同》的附件。 

 

On January 11, 2002, the Education Bureau (the 2nd Defendant) that supervises the School (the 1st Defendant) invited 

tender for the Current Project in the name of the construction unit of the Current Project. On February 6, 2002, the 

Contractor (the Plaintiff) received the notification of winning bid in which the Contractor (the Plaintiff) was notified to 

sign a construction contract on February 20, 2002. However, as a matter of fact, no construction contract was ever signed 

between the Contractor (the Plaintiff) and the Education Bureau (the 2nd Defendant) regarding the Current Project, and no 

objection was raised by the Education Bureau (the 2nd Defendant) during the period of construction. 

2002 年 1 月 11 日，学校（被告 1）的主管教育局（被告 2）以建设单位的名义就涉案工程进行了邀请招标。2002

年 2 月 6 日，施工方（原告）收到中标通知书。该中标通知书通知施工方（原告）于 2002 年 2 月 20 日签订施工

承包合同。但是， 施工方（原告）与教育局（被告 2）并没有就涉案工程签订施工承包合同，教育局（被告 2）

在施工期间也没有提出任何异议。 

 

The Court further found out that: (1) the School (the 1st Defendant) is a school that accommodates public facilities under 

zoning; (2) the piece of land on which the Current Project was carried out was allocated to the Education Bureau (the 2nd 

Defendant) for education purpose, so the Education Bureau (the 2nd Defendant) is the property owner thereof; its title 

certificate is under process; (3) the Current Project was awarded by Shanghai City with the outstanding construction 

quality "White Magnolia Prize"; and (4) the Current Project had been inspected and accepted on October 14, 2002 and was 

delivered to the School (the 1st Defendant) for use. 

法院还查明：（1）学校（被告 1）为公建配套学校；（2）涉案工程所在地块系教育局（被告 2）名下划拨取得的教

育用地，教育局（被告 2）为产权人，其产权证正在办理过程中；（3）涉案工程获得了上海市优质工程奖“白玉兰

奖”；及（4）涉案工程于 2002 年 10 月 14 日通过验收并已交付学校（被告 1）使用。 

 

The Contractor (the Plaintiff) argued that the School (the 1st Defendant) failed to pay up the whole construction proceeds 

and to return the performance bond as stipulated in the said contracts, and that the School (the 1st Defendant) is a private 

school which is not in a position of being capable of effecting payment; as the Education Bureau (the 2nd Defendant) was 

the supervising unit of the School (the 1st Defendant) and the property owner of the Current Project, which entitled it in 

reality to enjoy the benefits of the construction work provided for by Contractor (the Plaintiff), it should assume the joint 

liability for payment. 

施工方（原告）认为学校（被告 1）未能如约支付全部工程款并返还工程履约保证金，学校（被告 1）系私人开办

学校，本身不具有足够的偿还能力，而教育局（被告 2）系学校（被告 1）的主管单位及涉案工程的产权人，实际

享有了施工方（原告）施工工作的成果，因此应承担共同付款责任。 

 

The Contractor (the Plaintiff) filed an action in a court in Shanghai for ordering the two defendants: (1) to pay for the 

outstanding construction proceeds together with interest thereof; (2) to return the performance bond; (3) to pay for the 

liquidated damages; and (4) that the Contractor (the Plaintiff) shall enjoy the priority claim status for the outstanding 

construction proceeds.  

施工方（原告）向上海某法院提起起诉，请求判令二被告：（1）支付欠付工程款及利息；（2）返还工程履约保证

金；（3）支付违约金；及（4）施工方（原告）对欠付工程款享有优先受偿权。 

 

Chronology of Major Events: 

主要事件（按时间顺序排列）： 

 

(1) November 29, 2001, the Contractor (the Plaintiff) and the School (the 1st Defendant) signed the Supplementary 

Agreement; 

2001 年 11 月 29 日，施工方（原告）与学校（被告 1）签订《补充协议》； 
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(2) January 11, 2002, the Education Bureau (the 2nd Defendant) invited tender; 

2002 年 1 月 11 日，教育局（被告 2）邀请招标； 

(3) January 15, 2002, the Contractor (the Plaintiff) and the School (the 1st Defendant) signed the Supplementary 

Contract;  

2002 年 1 月 15 日，施工方（原告）与学校（被告 1）签订《补充合同》； 

(4) February 6, 2002, the Contractor (the Plaintiff) received notification of winning bid from the Education Bureau (the 

2nd Defendant); 

2002 年 2 月 6 日，施工方（原告）收到教育局（被告 2）的中标通知书。 

(5) February 20, 2002, the Contractor (the Plaintiff) and the School (the 1st Defendant) signed the Construction 

Contract; in the notification of winning bid issued by the Education Bureau (the 2nd Defendant) to the Contractor 

(the Plaintiff), a construction contract should be executed on the same day; 

2002 年 2 月 20 日，施工方（原告）与学校（被告 1）签订《施工合同》以及教育局（被告 2）的中标通知

书通知施工方（原告）在该日签订施工承包合同； 

(6) June 2002, registration and establishment of the School (the 1st Defendant); and 

2002 年 6 月，学校（被告 1）注册成立；及 

(7) October 24, 2002, the Current Project was delivered to the School (the 1st Defendant) for use upon inspection and 

acceptance. 

2002 年 10 月 14 日，涉案工程于通过验收并交付学校（被告 1）使用。 

 

Analysis & Conclusion: 

裁判要旨： 

 

The trial court holds that the issues of this case are: (1) the validity of the Supplementary Agreement, the Supplementary 

Contract and the Construction Contract (“the Three Contracts”); (2) the amount of outstanding construction proceeds owed 

by the School (the 1st Defendant); (3) whether the School (the 1st Defendant) is liable for and how to assume such liability 

for breach of contract in respect of the overdue payment; and (4) whether the Education Bureau (the 2nd Defendant) is 

jointly liable for the payments. 

一审法院认为，本案争议焦点在于：（1）《补充协议》、《补充合同》和《施工合同》的效力问题（“三份合同”）；（2）

学校（被告 1）欠付工程款的金额；（3）学校（被告 1）是否承担以及如何承担逾期付款的违约责任；及（4）教

育局（被告 2）是否承担连带还款责任。 

 

First of all, in relation to the first issue, the School (the 1st Defendant) argued that the Three Contracts are invalid and the 

outstanding amount of the Current Project should be dealt with on such basis. The main points in its answer to this issue 

are outlined as follows: 

首先，关于第一个争议焦点。学校（被告 1）认为三份合同无效，涉案工程余款应当按照合同无效的后果处理，其

主要答辩意见为： 

 

(1) The Current Project falls into the projects which tendering and bidding is required as set forth in Article 3 (see Note 

1) of the Bidding Law of the People’s Republic of China (“the Bidding Law”). Since the Contractor (the Plaintiff) 

and the Education Bureau (the 2nd Defendant) had not signed any construction contract regarding the Current 

Project, the Three Contracts were invalid by virtue of their violation of the mandatory requirement set forth in the 

Bidding Law; and; 

涉案工程属于《中华人民共和国招标投标法》（“《招标投标法》”）第三条（见注释 1）规定的必须进行招投
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标的工程，施工方（原告）与教育局（被告 2）没有就涉案工程签订施工承包合同，三份合同因违反《招标

投标法》的强制性规定而无效。及 

(2) The School had not yet registered at the time of signing the Three Contracts. 

在签订三份合同时，其尚未注册登记。 

The trial court holds that the Current Project is a private school and thus not be subject to mandatory bidding as provided 

in Article 3 of the Bidding Law. The School (the 1st Defendant)’s points in its answer to the first issue is rejected 

accordingly. Besides, the court holds that the School (the 1st Defendant), starting to enroll students since May 2001 and 

registering in June 2002, had never raised any objection to its civil competence during the performance of the Three 

Contracts and always performed the contracts in its own name. Therefore, despite the fact that the School (the 1st 

Defendant) was not vested with the civil competence at the time of signing the Three Contracts, it had been engaged in a 

series of civil acts in its own name. Thus it should take responsibility for such series of civil acts as soon as it was vested 

with the civil competence since the registration. In light of the foregoing, the trial court rejected the School (the 1st 

Defendant)’s second defense opinion on the first issue. 

一审法院认为，涉案工程系民办学校，不属于《招标投标法》第三条规定的必须进行招投标的工程，因而不予采

纳学校（被告 1）的第一点答辩意见。另外，法院认为，学校（被告 1）自 2001 年 5 月即开始招生，2002 年 6

月进行了登记注册，在三份合同履行期间从未对其主体资格提出异议，且均以自己的名义履行合同。因此，虽然

学校（被告 1）在签订三份合同时尚未具备民事主体资格，但由于其一直在以自己的名义进行民事活动，因此，当

其正式注册登记从而具备民事行为能力之后，即应全面接收此前发生的一系列民事行为。据此，一审法院不予采

信学校（被告 1）的第二点答辩意见。 

 

Secondly, in relation to the second and third issues, the trial court holds that the names of the Three Contracts did not 

match with the sequence in time and the Supplementary Agreement and Supplementary Contract were signed in advance, 

but the fundamental contents were consistent; insofar as the changes regarding manner of partial payments, duration and 

quality were concerned, accurate reference should be made to the provisions of the contract which was signed at the last, 

which was the Construction Contract in this Case. Furthermore, the Construction Contract clearly stipulated the 

Supplementary Agreement was to be an appendix, so as for matters not provided for in the Construction Contract but so 

provided in the Supplementary Agreement, the Supplementary Agreement shall prevail. Based on this, the trial court makes 

decisions about the second and third issues. 

其次，关于第二个和第三个争议焦点。一审法院认为，虽然三份合同的名称与其签订时间不一致，《补充协议》和

《补充合同》的签订时间在前，但其基本内容是一致的，对部分付款方式、工期、质量等方面的变更，应当以签

订时间最晚的一份，即《施工合同》的有关条款为准。另外，由于《施工合同》明确规定《补充协议》为合同附

件，故《施工合同》未作约定而《补充协议》已有约定的，应当按照《补充协议》的约定执行。据此，一审法院

对第二个和第三个争议焦点作出了认定。 

 

Thirdly, whether the Contractor (the Plaintiff) should be entitled to priority claim for the outstanding construction proceeds. 

The trial court holds that the Current Project is on a piece of land appropriated for education purpose and is for public 

service. The School is a construction project unfit for discount or auction as provided in Article 286 (see Note 2) of the 

Contract Law of the People’s Republic of China (“the Contract Law”). For this reason, The trial court does not uphold the 

Contractor (the Plaintiff) in its claim for priority compensation. 

第三，关于施工方（原告）对欠付工程款享有优先受偿权。一审法院认为，涉案工程为建设在通过划拨方式取得

的教育用地之上的学校建筑，属于公建配套学校，属于《中华人民共和国合同法》（“《合同法》”）第二百八十六条

（见注释 2）规定的不宜折价、拍卖的建设工程。因此，一审法院没有支持施工方（原告）的关于优先受偿权的诉

讼请求。 

 

Fourthly, the fourth issue, the trial court holds that the Education Bureau (the 2nd Defendant) is the construction unit who 

went through inception and filing procedures and bid inviting of the Current Project. Although there was no contractual 

relationship between the Education Bureau (the 2nd Defendant) and the Contractor (the Plaintiff), the Education Bureau 

(the 2nd Defendant) has common and inseparable interests with the School (the 1st Defendant) for that the Education 

Bureau (the 2nd Defendant) enjoys the ownership of the Current Project and the School (the 1st Defendant) enjoys the right 
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to use and the right to income of the Current Project. Therefore, the Education Bureau (the 2nd Defendant) should be 

deemed as the silent principal in the Construction Contract and together with the School (the 1st Defendant) as one party to 

the Construction Contract to share all the rights and assume all the liabilities jointly. The claim of the Contractor (the 

Plaintiff) that the Education Bureau (the 2nd Defendant) should be liable for paying the outstanding construction proceeds 

falls squarely within the civil law principle of fairness and should be upheld. 

第四，关于第四个争议焦点。一审法院认为，涉案工程是以教育局（被告 2）作为建设单位办理立项以及备案等手

续，并进行招投标工作。教育局（被告 2）与施工方（原告）虽然没有形式上的合同关系，但教育局（被告 2）享

有涉案工程的所有权，学校（被告 1）享有涉案工程的使用权和收益权，他们就《施工合同》的利益是一致且不可

分割的。因此，教育局（被告 2）应视为《施工合同》的隐名发包人而与学校（被告 1）共同成为《施工合同》的

一方当事人享有权利并承担相应义务。施工方（原告）主张教育局（被告 2）承担欠付工程款的付款责任，符合公

平的民事法律原则，可予支持。 

 

By summing up the above, the trial court holds: (1) the Education Bureau (the 2nd Defendant) and the School (the 1st 

Defendant) shall pay the Contractor (the Plaintiff) construction proceeds in the sum of RMB xxx; (2) the Education Bureau 

(the 2nd Defendant) and the School (the 1st Defendant) shall return to the Contractor (the Plaintiff) the performance bond in 

the sum of RMB xxx; (3) Education Bureau (the 2nd Defendant) and the School (the 1st Defendant) shall pay the 

Contractor (the Plaintiff) interest of the construction proceeds in the sum of RMB xxx; (4) other claims of the Contractor 

(the Plaintiff) were dismissed. 

综上，一审法院判决：（1）教育局（被告 2）、学校（被告 1）向施工方（原告）支付工程款 xxx 元；（2）教育局

（被告 2）、学校（被告 1）向施工方（原告）返还保证金 xxx 元；（3）教育局（被告 2）、学校（被告 1）向施工

方（原告）支付工程款利息 xxx 元；（4）施工方（原告）其他诉讼请求不予支持。 

 

This case subsequently went into appeal, but the parties later applied to withdraw the appeal. The court of appeal approved 

the application by the three parties. 

此案后被上诉，但当事人又申请撤诉，二审法院裁定准许三方当事人撤回上诉。 

 

Lawyer’s Comments: 

律师评析： 

 

1. The basic approach taken by the judge in handling case 

法官处理案件的基本方法 

 

In practice, due to the nature of the case itself and the absence of express provisions, the judge is not able to entirely rely 

on the facts of the case and legal provisions to reach a judgment. Therefore, the judge would base on the actual situation of 

the case to take the initial step in establishing the basic principles (“Handling Principles”) in handling the case, and then to 

organize the case materials and apply relevant laws by referring to the Handling Principles, and eventually to come up with 

the judgment. The main contents of the Handling Principles are: (1) which party’s rights should be protected; and (2) 

which party’s rights could be protected and how. It is worth pointing out that there are 2 levels of “protection“: [1] to hold 

that the defendant is liable to the plaintiff, but give no consideration as to whether the plaintiff could actually get 

compensated; or [2] to hold that the defendant is liable to the plaintiff, and to give consideration whether the plaintiff could 

actually receive compensation. In this Case, the judge orders the Education Bureau (the 2nd Defendant) and the School (the 

1st Defendant) to be jointly liable to the Contractor (the Plaintiff), taking into consideration that the School (the 1st 

Defendant) would not be able to settle the construction proceeds on its own. 

实践中，由于案件本身的具体情况以及法无明文规定，法官无法完全根据案件情况以及法律明文规定推导出一个

判决结果。因此，法官经常会根据案件的具体情况，先初步确定处理案件的基本原则（“处理原则”），再围绕处理

原则组织案件材料，适用法律，最后形成判决。处理原则的主要内容为：（1）哪一方的权益应当被保护；及（2）

哪一方的权益可以被保护以及如何保护。需要指出的是，“保护”可以达到两种程度：（1）判决被告应向原告承担

责任，但不考虑原告实际是否可以获得赔偿；或者（2）判决被告应向原告承担责任，并考虑原告实际是否可以获
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得赔偿。在本案中，法官判令教育局（被告 2）和学校（被告 1）连带向施工方（原告）承担责任，就是考虑到学

校（被告 1）可能无力单独支付工程欠款。 

 

During the process of trial, it sometimes happens that because of the actual situation of the case, or absence of express 

provisions or other reasons, there are issues which the judge has to resolve by exercising his discretion. Legal provisions 

that are frequently invoked are Article 4 (see Note 3) and Article 6 (see Note 4) of the General Principles of the Civil Law 

of the People’s Republic of China (“the General Principles of Civil Law”). 

在审理过程中，或者由于案件本身的具体情况，或者由于法无明文规定，或者由于其他原因，往往会有一些问题

需要法官通过行使自由裁量权来解决，经常引用的法律规定就是《中华人民共和国民法通则》（“《民法通则》”）的

第四条（见注释 3）和第六条（见注释 4）。 

 

From the judgment, the judge either accepts the argument of the plaintiff or that of the defendant, or sometimes he would 

embark on different reasoning and come up with the third opinion independently. In practice, it is very often the 

combination of the three. 

从判决结果上看，法官或者采纳原告观点，或者采纳被告观点，或者另辟蹊径，自成一家。实践中，往往是三者

兼而有之。 

 

2. Whether a private school is a project subject to mandatory bidding 

民办学校项目是否属于必须进行招投标的项目 

 

In judicial practice, there remains to be a dispute on whether a project of a private school is subject to mandatory bidding if 

the school is invested by private enterprise or individual but not used by private sector. In this Case, the judge is of the 

opinion that the Current Project does not fall into the projects for public utilities as set forth in Article 3 of the Biding Law. 

Therefore, mandatory bidding does not apply.  

在司法实践中，对于民办学校等由私营企业或个人投资，但又不是为私人所用的工程是否属于必须进行招投标的

项目，存在争议。本案中，法官认为涉案工程不属于《招标投标法》规定的公用事业项目，因此不是必须进行招

投标。 

 

However, according to Article 3 (see Note 5) of the Regulations of the Range and Scale Standards for Bidding of 

Construction Projects (“the Regulations”) promulgated by State Development Planning Commission on May 1, 2000, 

“public service projects that concern social public interests and public safety” under Article 3 of the Bidding Law include 

education project. If the Current Project is considered to be an education project, it should be included within the scope of 

“public service projects that concern social public interests and public safety”, and shall be subject to mandatory bidding. 

If that is the case, how shall the judge apply the Regulations?  

然而，根据国家发展计划委员会于 2000 年 5 月 1 日发布的《工程建设项目招标范围和规模标准规定》（“《规定》”）

第三条（见注释 5）之规定，《招标投标法》第三条项下的“关系社会公共利益、公众安全的公用事业项目”包括

教育项目。如果涉案工程属于教育项目，那就包括在“关系社会公共利益、公众安全的公用事业项目”范围中，

就必须进行招投标。那么，法官如何适用《规定》呢？ 

 

According to the Summary of Forum of the Supreme People’s Court on the Quality of National Civil Trials (November 29, 

1999, “the Summary”), “local regulations, departmental rules and local rules shall not be applied to determine the 

invalidity of a civil contract. When handling different civil cases, if state laws and administrative regulations already have 

relevant provisions to deal with but local regulations and rules with provisions materializing legislative spirit and 

principles, combining local situation, and setting up clear scope and standards, those provisions of local regulations and 

rules shall apply or be taken as reference.” In this Case, the judge has discretion in applying the Summary. The judge could 

be of the view that the Regulations are departmental regulations and cannot be relied upon as the basis for determining the 

invalidity of the Three Contracts; or he could come to the opinion that according to the Regulations, the Current Project is 
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subject to mandatory bidding as provided in and thus the Three Contracts can be ruled as invalid according to the Bidding 

Law. How the judge exercises his discretion would depend on the Handling Principles of this Case. 

根据《最高人民法院全国民事案件审判质量工作座谈会纪要》（1999 年 11 月 29 日，“《纪要》”），“对于地方性法

规和部门规章、地方规章中的有关规定，不能作为认定民事合同无效的依据。在处理各类民事案件时，对于国家

法律、行政法规有规定，而地方性法规和各种规章中规定的内容，属于结合当地实际情况而对有关立法精神和原

则具体化、条文化，加以明确范围和标准的，应当适用或者参照；”。在本案中，法官对于如何适用《纪要》的规

定有自由裁量权。法官既可以认为，《规定》属于部门规章，不能作为认定三份合同无效的依据；也可以认为，根

据《规定》的内容，涉案工程属于《招标投标法》规定的必须进行招投标的项目，进而根据《招标投标法》的规

定认定三份合同无效。至于如何行使自由裁量权，则要看本案的处理原则是什么。 

 

3. The rights of the Contractor (the Plaintiff) should be and could be protected 

施工方（原告）的权益应当被保护且可以被保护。 

 

In this Case, because of the following reasons, we believe the rights of the Contractor (the Plaintiff) should be and could be 

protected: 

在本案中，由于下列原因，我们认为施工方（原告）的权益应当被保护且可以被保护： 

 

(1) The Three Contracts were indeed performed, the Current Project had passed the examination and was accepted and 

delivered to the School (the 1st Defendant) for use; 

三份合同实际被履行，涉案工程已经通过验收并交付学校（被告 1）使用； 

(2) The Contractor (the Plaintiff) made advance of the construction proceeds; 

施工方（原告）自行垫资施工； 

(3) The Current Project was awarded by Shanghai City the “White Magnolia Prize” for its outstanding quality; 

涉案工程获得上海市优质工程奖“白玉兰奖”； 

(4) Title certificate of the Current Project is being processed; 

涉案项目的产权证正在办理过程中； 

(5) The School (the 1st Defendant) was unable to pay the construction proceeds, and the Current Project is a public 

service School and unfit to discount or auction as provided in Article 286 of the Contract Law. Therefore, the 

Contractor (the Plaintiff) could not be compensated for the Current Project through discount or auction; 

学校（被告 1）无力支付工程款，其为公建配套学校，涉案工程属于《合同法》第二百八十六条规定的不宜

折价、拍卖的建设工程，施工方（原告）无法通过折价、拍卖涉案工程获偿； 

(6) The Education Bureau (the 2nd Defendant) was the party who initiated the Current Project and the legal owner 

thereof; and 

教育局（被告 2）是涉案工程的立项人及产权人；及 

(7) The judge is given the opportunity to exercise his discretion in deciding whether the Current Project is subject to 

mandatory bidding. 

在涉案工程是否必须进行招投标这个问题上，法官有机会行使自由裁量权。 

 

Based on the above, we have good reasons to believe that the Handling Principles in this Case are aimed for the protection 

of the Contractor’s (the Plaintiff) rights. Otherwise, the following outcome could be inevitably reached: the Contractor (the 

Plaintiff) with its own advance completed the Current Project with high quality, then delivered the same for use by the 
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School (the 1st Defendant), and the Education Bureau (the 2nd Defendant) eventually became the legal owner of the 

Current Project but was unwilling to pay for the outstanding construction proceeds, with the Contractor (the Plaintiff) left 

in a position where it could not be compensated as the means of discounting or auction was not available. This would be 

obviously against the principle of “fairness and making compensation for equal value” as set forth in Article 4 of the 

General Principles of Civil Law. 

根据以上各点，我们有理由相信，本案的处理原则应该是保护施工方（原告）的权益。否则，势必造成这样一种

后果：施工方（原告）自行垫资高质量地完成了涉案工程，并已交付学校（被告 1）使用，教育局（被告 2）最终

可以合法拥有涉案项目，而二被告却不支付欠付的工程款，施工方（原告）也无法通过折价、拍卖涉案工程获偿。

这明显违背了《民法通则》第四条规定的“公平、等价有偿”原则。 

 

So how the Contractor’s (the Plaintiff) rights can be protected? Objectively, there are two ways: (1) to hold the Three 

Contracts are invalid and the two Defendants have to take up major responsibility and should be held jointly liable for 

compensating the Contractor’s (the Plaintiff) loss; or (2) to hold the Three Contracts are valid, the two Defendants are 

jointly liable for paying the outstanding construction proceeds. 

那么，如何保护施工方（原告）的权益呢？客观上有两种方法：（1）认定三份合同无效，二被告承担主要责任，

连带赔偿施工方（原告）的损失；或者（2）认定三份合同有效，二被告连带承担支付工程欠款的责任。 

 

With way (1), there are 2 problems: [1] the judge has to draw a line to apportion the respective responsibilities between the 

Contractor (the Plaintiff) and the Defendants. If the judge considers both sides have contributed to the outcome, it would 

be a difficult task to decide on the proportion; if simply holding the two Defendants are wholly liable, it would be 

somewhat unjust as the Contractor (the Plaintiff) obviously also contributed to the present outcome; and [2] the title 

certificate of the Current Project is being processed; if the judge holds the invalidity of the Three Contracts and the title 

certificate is completed later, this would result in the invalidity of all Three Contracts yet the legitimacy of the Project, 

clearly this would be inconsistent with any legal principles. With way (2), the problem only hinges on the exercise of the 

judge’s discretion in holding the validity of the Three Contracts and in determining whether the Education Bureau (the 2nd 

Defendant) is jointly liable. Obviously, way (2) is simple and operable and is adopted by the judge in this Case.  

方法（1）存在两个问题：[1]法官需要分清原被告双方的责任。如果认定双方均有责任，那么责任比例很难划清；

如果认定二被告承担全部责任，原告显然也有责任；及[2]涉案项目的产权证正在办理过程中，如果法官认定三份

合同无效，而最终办理了产权证，那么结果就是合同无效而项目合法，这与法理不合。方法（2）的问题就是法官

如何通过行使自由裁量权来认定三份合同效力及教育局（被告 2）是否应承担连带责任。显然，方案（2）简单且

具有可操作性，本案法官也正是采用了方案（2）。 

 

4. Interpret the wordings in the judgment 

判决措辞的理解 

 

How should it be interpreted that in the judgment of this Case, the judge does not specify whether the Education Bureau 

(the 2nd Defendant) is jointly liable? According to our experience, if the court holds that the liability should be shared 

liability, then the judge should specify in the judgment the respective liability portions of both parties; if it is joint 

supplemental liability, the judge should likewise specify the same in the judgment. Otherwise, the judgment could not be 

enforced and this Case may become a misjudged case and the Contractor (the Plaintiff) could apply for rectification 

through retrial proceedings, but it would be a great risk for the judge if this should happen. Therefore, the wordings in the 

judgment are putting both Defendants to be jointly liable, so there is no need to distinguish the liability portions of the 

Defendants or the sequence in which they are liable while enforcing the judgment. 

在本案判决中，法官没有写明教育局（被告 2）是否承担连带责任，那么如何理解？根据我们的经验，如果是指共

同按份责任，法官就应在判决中分配双方的责任份额；如果是指连带补充责任，法官也应在判决中写明。否则，

本案的判决就将因无法被执行，而构成错案。施工方（原告）可以通过再审程序进行纠正，这对于法官来讲是非

常大的风险。因此，本案判决的这种措辞是指二被告要承担连带责任，在执行中无须再区分双方责任份额或者承

担责任的先后顺序。 
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Risk Management: 

风险管理： 

 

To our understanding, contractors are often placed in an inferior position when it comes to signing of a construction 

contract, but upon summing up this Case, we believe the Contractor could exercise risk control in the following aspects: 

我们理解，施工方在签订施工承包合同时往往处于劣势，但结合本案，我们认为施工方还是可以在以下方面进行

风险控制： 

 

1. To sort out the relationship of the Three Contracts 

理顺三份合同的关系 

 

The Contractor should avoid signing a supplementary contract before the main contract. Even if the Contractor has to take 

this way, it should avoid using descriptions such as supplementary agreement or supplementary contract as they would 

give rise to different interpretations. The Contractor should add in a provision of “Entire Agreement” in the Construction 

Contract so that all matters could be regulated uniformly and completely, and at the same time declare the previously 

signed Supplementary Agreement and Supplementary Contract to be superseded. 

施工方应尽量不要先签订补充合同，再签订主合同。如果不得已而为之，也不要采用《补充协议》或《补充合同》

这样的名称，以免引起歧义，并且在《施工合同》中增加“完整协议”（entire agreement）条款，统一完整地

约定所有事项，同时声明先前所签订的《补充协议》和《补充合同》均被取代。 

 

2. Evaluate the legality of the project and whether the title certificate could be properly obtained, and use every 

possible means to sign the contract with the party who initiates the project. 

评估项目合法性以及是否可以办理产权证，尽可能与立项人签订合同。 

 

If the title certificate of the Current Project could not be obtained, it would affect the confidence of the judge in protect ing 

the rights of the Contractor (the Plaintiff). Under these circumstances, the Contractor (the Plaintiff) should litigate as soon 

as possible and in any event before the unfavorable outcome of the process of title certificate becomes crystallized. 

如果涉案工程无法办理产权证，就将影响法官保护施工方（原告）权益的信心。在此情况下，施工方（原告）应

在无法办理产权证变得明朗之前尽早起诉。 

 

3. Assure quality of the Project 

保证工程质量。 

 

The fact the Current Project had won the “White Magnolia Prize” could contribute in putting more confidence in the judge 

in protecting the rights of the Contractor (the Plaintiff). If the Current Project has a serious problem in quality, the judge 

may form the view that the rights of the Contractor (the Plaintiff) should not be protected or only partially protected. 

涉案工程获得“白玉兰奖”会增加法官保护施工方（原告）权益的信心。如果涉案工程的质量存在严重问题，法

官就有可能认为施工方（原告）的权益不应被保护，或者仅仅是部分保护。 

 

4. Strengthen risk control in the course of performing contract, and keep all relevant evidence. 

加强合同履行过程中的风险控制，保留相关证据。 

 

Performance of contract is one aspect of risk control. The Contractor (the Plaintiff) paid much attention to legal risk 
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control while performing the contract and kept some key evidence in supporting its claim, for instance, the Certificate of 

Delivery for Use, and the Letter of Commitment provided by the School (the 1st Defendant) regarding quality bonus and 

construction period bonus. 

合同履行是法律风险控制的另一方面，施工方（原告）比较注意合同履行过程中的法律风险控制，保留了能够支

持其诉讼请求的关键证据，如涉案工程的《交付使用证明》、学校（被告 1）出具的关于质量奖和工期奖的《承诺

书》等。 

 

Notes:  

注释： 

 

1. The following engineering construction projects which take place within the territory of the People’s Republic of 

China shall be subject to bidding, including reconnaissance, design, construction and supervision and procurement 

of important equipments and materials related to construction:  

在中华人民共和国境内进行下列工程建设项目包括项目的勘察、设计、施工、监理以及与工程建设有关的

重要设备、材料等的采购，必须进行招标： 

(1) Major infrastructure and public utilities involving social public interest and public safety; 

大型基础设施、公用事业等关系社会公共利益、公众安全的项目； 

(2) Projects which rely in whole or in part on state investment funds or state raised funds; 

全部或者部分使用国有资金投资或者国家融资的项目； 

(3) Projects which rely on loans and subsidized funds from international organizations or foreign governments. 

使用国际组织或者外国政府贷款、援助资金的项目。 

The precise scope and scale standards of the abovementioned projects shall be formulated by the Development 

Planning Department of the State Council together with other related departments of the State Council; the same 

shall be submitted to the State Council for approval. 

前款所列项目的具体范围和规模标准，由国务院发展计划部门会同国务院有关部门制订，报国务院批准。 

Where there are provisions of scope of other projects subject to bidding in law or by the State Council, such 

provisions shall prevail. 

法律或者国务院对必须进行招标的其他项目的范围有规定的，依照其规定。 

 

2. If the principal fails to make payment as provided, the contractor may urge the principal to make payment within a 

reasonable period. If the principal fails to pay when it is overdue, the contractor could negotiate with the principal 

to sell the project on a discount or to apply to the people’s court for an auction of the project in accordance with law, 

unless the project is unfit for discount or auction. The outstanding construction proceeds should take priority to be 

paid out of the proceeds of discount or auction.  

发包人未按照约定支付价款的，承包人可以催告发包人在合理期限内支付价款。发包人逾期不支付的，除

按照建设工程的性质不宜折价、拍卖的以外，承包人可以与发包人协议将该工程折价，也可以申请人民法

院将该工程依法拍卖。建设工程的价款就该工程折价或者拍卖的价款优先受偿。 

 

3. Civil activities should be in compliance with the principles of voluntariness, fairness, compensation for equal value 

and good faith.  

民事活动应当遵循自愿、公平、等价有偿、诚实信用的原则。 

 



 

 
 

11 

4. Civil activities should be in compliance with law; where there are no express provisions in law, state policies shall 

prevail. 

民事活动必须遵守法律，法律没有规定的，应当遵守国家政策。 

 

5. The scope of public utilities involving social public interest and public safety includes: 

关系社会公共利益、公众安全的公用事业项目的范围包括： 

(1) Municipal engineering projects such as supply of water, electricity, gas and heat; 

供水、供电、供气、供热等市政工程项目； 

(2) Projects of science and technology, education and culture; 

科技、教育、文化等项目； 

(3) Projects of sports and tourism; 

体育、旅游等项目； 

(4) Projects of health and social welfare; 

卫生、社会福利等项目； 

(5) Commercial residential buildings, including economically affordable housing; 

商品住宅，包括经济适用住房； 

(6) Other public utilities projects. 

其他公用事业项目。 

 

………………………………………………………………………………………………………………………………▼ 

 

Risk Reminder 

风险提示 

 

Land-use Right Grant Premium Price Could be Adjusted which is Lower Than the 

Minimum Price Set by Regulations 

土地出让金低于最低限价可被调整 
 

Dennis Deng·Senior Partner 

邓永泉·高级合伙人 

yongquan.deng@dachengnet.com 

 

According to Article 3 of Supreme People’s Court’s Interpretation on Application of Laws for Trying Cases Regarding 

State-owned Land-use Right Contract Disputes, (Effective from August 1, 2005, “the Interpretation”), if the state-owned 

land-use right is transferred through agreement and the transfer price is lower than the minimum price stipulated by the 

local government in accordance with national regulations and rules, the price term in the land-use right transfer agreement 

shall be deemed invalid. It should be upheld that the transferor requests the land use right grant premium to be paid at the 
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market price evaluated at the time when the contract is concluded; if the transferee does not agree to make up the 

difference between the agreed price and the market price and asks to rescind the contract, it should be upheld. The parties 

shall be liable to the losses arising therefrom in accordance with their corresponding faults respectively. 

最高人民法院《关于审理涉及国有土地使用权合同纠纷案件适用法律问题的解释》（2005 年 8 月 1 日起施行，“《解

释》”）第三条之规定，“如果以协议出让方式获得的国有土地使用权的出让金低于订立合同时当地政府按照国家规

定确定的最低价的，应该认定土地使用权出让合同约定的价格条款无效。当事人请求按照订立合同时的市场评估

价格交纳土地使用权出让金的，应予支持；受让方不同意按照市场评估价格补足，请求解决合同的，应予支持。

因此造成的损失，由当事人按照过错承担责任。” 

The transfer price is determined by many factors. Due to investment promotion or other reasons, the local government 

often gives preferential treatment about the transfer price. However, the personnel change of the local government and/or 

the shareholding structure change of the transferee might motivate the local government to re-consider whether the agreed 

transfer price is reasonable. According to Article 3 of the Interpretation, the local government, as a transferor, may file a 

claim to request the transferee to make up the difference of the grant premium. So in the process of merger and acquisition 

of equity interest, the acquiring company should investigate whether the grant premium price of land-use right having been 

obtained by the target company through agreement is lower than the minimum price as stipulated by the local government 

in accordance with national regulations and rules. If it is, the M&A deal purchase price might need to be adjusted or some 

risk prevention measures need to be taken. 

土地使用权出让金的确定涉及许多因素，地方政府为了促进招商引资或者出于其他原因，经常会在出让金方面给

予受让方优惠。但是，当地政府的人事变动以及受让方的股权变更却又可能促使当地政府重新考虑当时的出让金

是否合理。根据《解释》的第三条，作为出让方的当地政府可以提起诉讼，要求受让方补足出让金差价部分。因

此，在股权并购中，并购方需要调查目标公司通过出让方式取得的土地使用权的出让金价格是否低于签订合同时

当地政府按照国家规定确定的最低价。如果低于该最低价，就需要考虑调整并购价格或采取相应的风险预防措施。 

 

………………………………………………………………………………………………………………………………▼ 

 

Conclusion of Experience 

经验总结 

 

Matters to which the Developer Shall Pay Attention When Fixing the House Involved 

in the Course of Proceedings 

开发商在诉讼过程中维修涉案房屋应注意的问题 
 

Dennis Deng·Senior Partner 

邓永泉·高级合伙人 

yongquan.deng@dachengnet.com 

 

As cases involving disputes over the quality of residential commodity houses will, more often than not, make the developer 

obliged to fix the houses involved therein in the course of proceedings, proper handling of the matters encountered during 

the fixing work can be highly relevant to the final judgment following the hearing. According to our experiences, the 

developer is expected to pay attention to the following matters: 

在商品房质量纠纷案件中，开发商常需要在诉讼过程中维修涉案房屋。正确处理维修过程中遇到的问题，会直接

影响案件的审理结果。根据我们的经验，开发商需要注意以下问题： 
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1. Owner’s Tactics 

业主的策略 

 

For the purpose of gaining the advantageous position in the lawsuit, mostly the owner may ask the developer to fix the 

house before suddenly filing a lawsuit, expecting that the messy work site will leave a bad impression on the judge as a 

way to obtain a judgment in his favor. 

为了在诉讼中取得有利地位，业主往往先让开发商进行维修，在维修过程中再突然提起诉讼，以期狼藉不堪的维

修现场给法官留下非常不好的印象，促使法官作出有利于自己的判决。 

 

2. Fixing in the course of proceedings 

诉讼过程中的维修 

 

The developer shall do whatever it can to request the judge to specify in the transcript of hearing that the fixing work of the 

house involved in the case shall be started in the course of proceedings so as to realize the following objectives: 

开发商应尽可能要求法官在庭审笔录中决定在诉讼过程中就对涉案房屋进行维修，藉此实现以下目标： 

 

(1) To avoid increasing the losses and mitigate the compensation liability of the developer 

避免扩大损失，减轻开发商的赔偿责任。 

 

Some quality problems may affect the proper residence of the owner, while some others may have been detected 

prior to the occupancy of the owner who, therefore, left the house vacant thereafter. In this sense, to restore the 

house to its normal using standard by fixing it as soon as possible can avoid increasing the losses. Particularly, in 

those cases that can constitute the delay of house delivery, the compensation liability of the developer can be 

largely mitigated. 

有的质量问题影响业主居住，有的质量问题是在业主入住之前发现的，业主也就一直没有入住。因此，尽

快维修涉案房屋达到可以正常使用的状态，可以避免扩大损失，特别是在可以构成延期交房的案件中，可

以大大减轻开发商的赔偿责任。 

 

(2) To reduce the pressure on the judge and lower the lawsuit risk 

减轻法官压力，降低诉讼风险。 

 

If the house involved in legal cases has been in a situation that it can not be normally used for long, the judge 

thereof will assume great pressure. It is particularly true when it comes to series cases. In this connection, the 

possibility of the judge making the judgment in favor of the owner is higher. Hence, the developer can strive to be 

in an advantageous position in the course of proceedings and reduce the compensation amount by fixing the house 

as soon as possible.  

如果涉案房屋一直处于无法正常使用的状态，特别是在系列案件中，法官会有很大压力，就更有可能作出

有利于业主的判决。尽快维修涉案房屋，开发商可以争取有利的诉讼地位，降低赔偿金额。 

 

(3) To correct the preliminary determination on evidence of the judge 

纠正法官对证据的初步判断 

 

The owner may usually tend to exaggerate the losses incurred by the quality problems, while the determination on 
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the relevant evidence is largely based on the judge’s discretion. Therefore, where the developer can get the house 

involved in the case fixed within a short period of time, or the developer can even prove that the quality problems 

do not exist at all in terms of engineering standard, the judge’s confidence in the evidence provided by the owner 

will be affected, and the judge may be inclined to make the determination on the evidence in favor of the developer. 

业主往往会放大质量问题造成的损失，相关证据的认定在很大程度上依赖于法官的自由裁量权。如果开发

商很快维修好涉案房屋，甚至从工程角度证明有些问题根本不存在，就会影响法官对业主证据的信任，从

而促使法官作出有利于开发商的证据认定。 

 

What are the specific matters the developer shall pay attention to during the fixing work then? 

那么，开发商在维修时应注意哪些问题呢？ 

 

 

(1) Preparation for the fixing 

维修准备 

 

If the owner has not used the house involved in the case, the developer may opt for obtaining the key of the house 

for the convenience of the fixing work, and on the other hand for avoiding the sudden abruption by the owner who 

may file a lawsuit thereafter on the other. However, if the house has been occupied by the owner, it is highly 

recommended that the developer may not hold the key so as to avoid the disputes over the damage of the articles in 

the house. 

如果业主尚未使用涉案房屋，开发商可以考虑拿到涉案房屋的钥匙，以便能够顺利维修，还可以避免业主

突然中断维修，提起诉讼。但是，如果业主已经入住，开发商最好不要拿涉案房屋的钥匙，以免发生物品

损坏方面的纠纷。 

 

Besides, the developer should request the owner to clear the site of fixing work, e.g. when fixing the water leakage 

in a certain room, even if the work can be done without removing the furniture therein, the developer should also 

make such request to avoid any disputes over the damage of the articles. If the owner insists in not doing so, or is 

objectively unable to do so, all the articles that cannot be removed should be sealed, and the fixing work shall be 

done in the presence of the three parties, namely the developer, the owner and the property service agent. Please 

bear in mind that as both parties have commenced the lawsuit, it is possible that any undesirable things might 

happen at any time. 

另外，开发商应要求业主将维修现场清理干净。例如，如果某个房间渗水，即使无须移走所有家具也可以

进行维修，开发商也应要求业主把这个房间腾空，以免发生物品损坏方面的纠纷。如果业主坚持不同意，

或者客观上无法腾空，也要把所有不能移走的物品贴上封条，并且在开发商、业主和物业人员三方在场的

情况下进行维修。切记，既然双方已经诉诸诉讼，任何不愉快的事情都有可能发生。 

 

(2) To record the process and result of the fixing work in detail so as to keep relevant evidence thereof 

详细记录维修过程与成果，留下相应证据。 

 

First, the developer shall ask the property service agent to be present at the site of fixing work. Secondly, the 

developer shall record in writing such specifics as the starting time, ending time, work contents and quantity, 

reasons for the failure of the fixing work delivery etc. on each occasion of the fixing work. The developer shall also 

take photos of the fixing work site, and request the owner to sign on the said record for confirmation. If the owner 

refuses to sign on it, the developer shall ask the property service agent to do so. 

首先，开发商应要求物业人员到维修现场进行作证。其次，开发商一定要以书面形式详细记录每次维修的

开始时间、结束时间、工作内容、工作量、不能维修的原因等事项，拍摄维修现场的照片，并要求业主签

字确认。如果业主拒绝签字确认，则要求物业人员签字证明。 
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(3) To strictly follow the requirement set forth in the transcript of hearing when delivering the fixing work and do not 

act beyond the scope of the fixing work without careful consideration 

严格按照庭审笔录的要求进行维修，轻易不要突破维修范围。 

 

Generally the judge will detail the contents of the fixing work in the transcript of hearing, but more often than not, 

the owner will require the developer to fix other items beyond the scope specified in the transcript of hearing. For 

instance, although in the transcript the judge may require the developer to fix the upper hose to address the quality 

problem of water supply, yet the owner may require the developer to dig out the sewer pipe for check. Under such 

circumstance, the developer shall ask the owner to make the requirement in writing specifying that if the quality 

problem of water supply does not result from the malfunction of the sewer pipe, the fee relating to the digging out 

work shall be covered by the owner who may also choose to make the payment of the said fee by deduction from 

compensation amount. 

法官一般会在庭审笔录中详细说明维修的内容。但在维修过程中，业主常常会要求开发商维修笔录范围之

外的地方。例如，法官在笔录中要求开发商维修上水管道，以解决自来水质量问题。但业主却要求开发商

把下水管道也挖开查看。在这种情况下，开发商应要求业主书面提出要求，如果自来水质量问题不是由下

水管道问题造成的，那么业主就应承担下水管道开挖的费用，并可从赔偿总额中扣除。 

 

(4) To avoid detection of new problems 

避免发现新的问题 

 

In a certain legal case we have dealt with, according to the transcript of hearing, the developer was required to fix 

the upper hose in the basement, but upon the said hose having been dug out, the worker dug further under the 

requirement of the owner. The result is that a large amount of construction debris were dug out, based on which the 

owner believed that the overall quality of the house was doubtful, and made other requirements thereafter. 

Therefore, the above circumstance seriously affected the judge’ s impression of the developer. 

在我们处理的一个案件中，根据庭审笔录的要求，开发商要维修地下室的上水管道。但当维修人员已经把

上水管道挖出来时，却还根据业主的要求继续向下挖。结果，许多施工垃圾被挖了出来，业主据此认为整

个房屋的质量都有问题，又提出了其他要求，同时，严重影响了法官对开发商的印象。 

 

3. Handling procedure and the role of customer service agent 

处理程序与客服的角色 

 

Upon receiving complaints for quality from the customer, the customer service agent may not handle it in a hurry. Instead, 

the agent shall inquire the case in detail and report to the company management as soon as possible. The engineering, legal 

and customer service personnel then shall meeting to find out the facts and the cause of the case and work for a solution 

plan. Finally, the said personnel altogether shall initiate consultation with the owner for solution. 

当业主向客服投诉质量问题时，客服不要急于处理，而应详细了解情况，尽快向公司管理层汇报。然后，工程、

法务和客服三方人员一起讨论，查明事情真相与原因，并制订解决方案。最后，工程、法务和客服三方人员共同

与业主协商解决。 

 

Prior to the dispute, the role that the customer service agent has to play is service provider for the owner. Upon the 

occurrence of the dispute, however, the role of the agent, instead of being the service provider, will be the developer’s 

agent who may negotiate the solution with the owner. In this sense, the agent shall pay his/her attention to the following 

instructions: 

在纠纷发生之前，客服的角色是为业主服务，但当纠纷发生之后，客服就不再是服务人员，而是作为开发商的工

作人员，与业主协商解决纠纷。为此，客服应注意以下事项： 
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(1) To promptly report the complaint from the owner to the company management rather than solve the problem on 

his/her own part; 

尽快向公司管理层汇报业主的投诉，不要自己去解决问题； 

 

(2) To be polite when dealing with the owner prior to or during the lawsuit and to refrain from arguing, particularly 

from disputing with the owner in an effort to avoid intensifying the conflict even leaving any unfavorable evidence; 

在诉讼前和诉讼过程中都要以礼相待，不要与业主辩论，更不要争吵，以免激化矛盾甚至授人以柄； 

 

 

(3) To strictly follow the requirement set forth in the transcript of hearing rather than follow whatever instruction from 

the owner. 

在维修过程中严格遵守庭审笔录的要求，不要业主说什么就做什么。 

 

It represents a systematic program to solve the disputes over the quality of residential commodity houses, and fixing 

service delivery in the proceedings constitutes a crucial part thereof. To that end, different functionaries of the developer 

are expected to work in coordination and make conscious efforts to act pursuant to the relevant procedures. Only by doing 

so can the developer expects a promising result of the case in its favor. 

解决商品房质量纠纷是一个系统工程，诉讼过程中的维修是一个重要方面，需要开发商的各个部门协调一致，严

格依照程序行事，这样才能促使案件向有利于自己的方向发展。 

 

………………………………………………………………………………………………………………………………▼ 

 

Industry Dynamics 

业界动态 
 

 Notice of the Ministry of Commerce on Administration of Filing Foreign Investment in Real Estate Industry 

Effected as of Jul. 1
st
 

《商务部关于做好外商投资房地产业备案工作的通知》自 7月 1日起实施 
 

The Ministry of Commerce begins to entrust departments of commerce at the provincial level to check the materials 

for filing of foreign investment in real estate industry and then the general offices of the people’s governments and the 

departments of commerce at the provincial level jointly submit the same to the Ministry of Commerce for filing. 

商务部开始委托省级商务主管部门，对外商投资房地产业备案材料进行核对，并由省级人民政府办公厅和省

级商务主管部门共同报送商务部备案。 

 

 The sample Contract for Grant of State-owned Land Use Right for Construction Effected as of Jul. 1
st
 

《国有建设用地使用权出让合同》示范文本自 7月 1日起实施 

 

The sample Contract stipulates that the time limit of the commercial residence development shall not exceed 3 years. 

Conditions for land employment such as total investment in development, building area, height limit, maximum and 

minimum limit of building density, maximum and minimum limit of greening rate of the project on the land parcel 
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shall be clearly specified in the transfer contract. 

示范文本规定商品住宅开发时限不得超 3 年，在签订出让合同时，还要明确填写宗地上建设项目的开发投资

总额、建筑面积、建筑限高、建筑密度最高限制与最低限制、绿地率最高限制与最低限制等土地利用条件。 

 

 Measures on Housing Registration Effected as of Jul. 1st 

《房屋登记办法》自 7月 1日起实施 

 

The Measures establish and detail the register system, define the register as the fundamental evidence pertaining to 

the ownership and content of the property rights and specify the content and form of the register, review 

responsibilities of the registration authority, and the registration type provided by the Property Law. 

该办法确立和细化了登记簿制度，明确了登记簿是物权归属和内容的根据、登记簿的内容和形式、登记机关

的审查职责以及物权法规定的登记类型。 

 Standards on Land Development and Preparation to Be Stipulated 

土地整理标准将出台 

 

The Ministry of Land and Resources will stipulate the Engineering Construction Standards of Land Development and 

Preparation which specify the work of land development and preparation and then it will tackle the problems 

concerning shoddy preparation and lack of standards. 

国土资源部将出台规范土地整理工作的《土地开发整理工程建设标准》，届时将改变土地整理中缺乏标准和以

次充好等问题。 

 

 Urban Citizens Not Entitled to Registration of the Right to Use House Sites When Purchasing Farmers’ House 

Sites and Tenement 

城镇居民购买农民宅基地及房屋将不给予宅基地使用权登记 

The Ministry of Land and Resources determines to speed up the work of issuance of registration certificate of the 

right to use house sites in the rural area. Urban citizens shall not be entitled to registration of the right to use house 

sites when purchasing farmers’ house sites and tenement. 

国土资源部决定加快农村宅基地使用权登记发证工作，对于城镇居民购买农民宅基地及房屋的，将不给予宅

基地使用权登记。 

 

 Ministry of Land and Resources enacted Measures for Administration of Increasing or Decreasing Linked 

Experimental Places of Urban and Countryside Construction Land 

国土资源部新颁《城乡建设用地增减挂钩试点管理办法》 

 

The Measures stipulate that the project area shall be set up in the administrative region of the experimental cities and 

counties and the meeting place of the urban area and country area is preferred. For better implement and management, 

new buildings parcels and demolishment parcels shall be relatively close to each other and basic farmland shall be 

avoided. 

该办法指出，项目区应在试点市、县行政辖区内设臵，优先考虑城乡接合部地区，项目区内建新和拆旧地块

要相对接近，便于实施和管理，并避让基本农田。 

 

 Regulations on Administration of Foreign Contract Project to Be Effective as of Sep. 1
st
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《对外承包工程管理条例》自 9 月 1 日起实施 

 

The Regulations provide for foreign construction projects contracted by Chinese enterprises or other units, including 

the obtainment of qualifications, activities of foreign contracted projects, and relevant legal liabilities, etc. 

条例对中国企业或者其他单位承包境外建设工程项目作出规定，包括资格取得、对外承包工程活动以及相关

法律责任等。 

 

 Civil Architecture’s Energy Saving Regulation was promulgated and the new residential commodity houses 

shall be marked with the indication of energy consumption 

民用建筑节能条例公布 新商品房须明示能耗指标 

 

Civil Architecture’s Energy Saving Regulation, which was promulgated by the State Council recently, will come into 

force as of October 1, 2008. The regulation provides that real estate enterprises which do not expressly disclose the 

energy consumption indication of the residential commodity houses sold to the buyer will be subject to penalty. 

国务院近日颁布的《民用建筑节能条例》将于 2008 年 10 月 1 日起施行。条例规定，未向购买人明示所售商

品房能源消耗指标的房地产企业将受到处罚。 

 

 The new Standards for Jurisdiction over First Instance Trials of Civil and Commercial Lawsuits will be 

enforced in Beijing 

北京将施行新的第一审民商事案件管辖标准 

 

The courts at all levels in Beijing is expected to enforce the Standards for Jurisdiction over First Instance Trials of 

Civil and Commercial Lawsuits of the Superior People’s Courts and the Intermediate People’s Courts of All Provinces, 

Autonomous Regions and Municipalities Directly under the Central Government across China from October 1st, 

which was promulgated by the Supreme People’s Court on 31st March 2008. As a result, a large majority of the 

lawsuits will come into the jurisdiction of the people’s courts at the basic level.  

北京各级法院有望自 10 月 1 日起施行最高人民法院 2008 年 3 月 31 日公布的《全国各省、自治区、直辖市

高级人民法院和中级人民法院管辖第一审民商事案件标准》，大多数案件将归基层人民法院管辖。  

 

The Superior People’s Court of Beijing Municipality shall have jurisdiction over the first instance trial of the civil or 

commercial lawsuits with the subject matter of action at a value of at least RMB200 million, and the first instance 

trial of the civil or commercial lawsuits where the place of domicile of one party is outside of its territorial jurisdiction 

or where a foreign, Hong Kong, Macao or Taiwan element is involved with the subject matter of action at a value of 

at least RMB100 million.  

北京市高级人民法院管辖诉讼标的额在人民币 2 亿元以上的第一审民商事案件，以及诉讼标的额在人民币 1 

亿元以上且当事人一方住所地不在本辖区或者涉外、涉港澳台的第一审民商事案件。 

 

The two Intermediate People’s Courts and the Beijing Railway Transportation Intermediate Court shall have 

jurisdiction over the first instance trial of the civil or commercial lawsuits with the subject matter of action at a value 

of at least RMB50 million, and the first instance trial of the civil or commercial lawsuits where the place of domicile 

of one party is outside of their respective territorial jurisdictions or where a foreign, Hong Kong, Macao or Taiwan 

element is involved with the subject matter of action at a value of at least RMB20 million.  

两个中级人民法院、北京铁路运输中级法院管辖诉讼标的额在人民币 5000 万元以上的第一审民商事案件，以

及诉讼标的额在人民币 2000 万元以上且当事人一方住所地不在本辖区或者涉外、涉港澳台的第一审民商事案

件。 


